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TAX NEWS
By LOUISE A. SALLMANN, C.P.A., Oakland, California
Capital Gain v. Ordinary Income—This 
controversy, by its tax-variance nature, 
has been and shall ever be one of the issues 
most frequently brought to the Tax Courts.
In Nehring v. Commissioner, T. C. Memo 
1957-51, a decision was rendered in favor 
of the taxpayer; unique in that the income 
was produced by the sale of materials nor­
mally classified as inventory. Nehring was a 
stockholder and officer of a corporation 
which manufactured insulated wire pri­
marily for the use of public utilities. As a 
sole proprietor, however he engaged in ex­
perimenting with plastics as insulating ma­
terial for television wire. Because of the 
short supply of equivalent wire, he sold 
the usable portion of his experimental prod­
uct and applied the proceeds as a reduction 
of experimental costs.
In October of 1950, the taxpayer believed 
that the Korean war situation would create 
a short supply of television lead-in wire. He, 
therefore, invested in a large amount of this 
type of wire with the thought of holding it 
for a considerable period of time against an 
anticipated appreciation in the price. By 
November, 1950, however, the war situa­
tion had so changed that he feared he had 
made a mistake and decided to dispose of the 
wire. He sold the wire in the same condition 
as he had purchased it to 11 different vend­
ees most of which were already customers 
of his sole-proprietorship or the corpora­
tion which employed him. Little sales effort 
was required because of the prevailing sell­
ers’ market. The court ruled that the gain 
realized by the taxpayer on the sale of the 
wire was short term capital gain from the 
sale of a capital asset—not ordinary income.
From the facts related above any account­
ant would come to the conclusion that the 
Tax Court had “gone off its rocker”. How­
ever, the intention of the taxpayer was to 
purchase this material for speculative in­
vestment and he had sufficient foresight to 
establish proof of such intention.
The purchased television wire was phys­
ically segregated by the taxpayer from the 
experimental wire; separate records were 
kept of its purchases and sales; and a spe­
cial bank account was opened for the tele­
vision wire transactions. The taxpayer’s ac­
tivities in liquidating his investment, the 
limited number of sales in the short time of 
5½ weeks, were not such as to convert the 
wire into property held primarily for sale 
to customers in the ordinary course of his 
business.
“To be or not to be” is not always the 
question!
(Continued from page 9) 
could be sold and if a better home was pur­
chased within one year, the tax on the gain 
realized from the sale of the first home 
would be postponed. In this way, Mr. Idol 
could progress from a moderately expensive 
home, to a slightly better one every few 
years, and still postpone paying tax on the 
gain realized each time he sold. Of course, 
there is always the possibility that values 
might go down, and in that case, the loss 
would not be deductible if the property had 
been used for a private residence. Or if the 
home should be sold, and the proceeds not 
used to purchase another within one year 
(or to build within eighteen months), the 
tax would have to be paid on the gain real­
ized from the sale of the first residence.
In view of the very high tax bracket of 
his client, the accountant also mentioned the 
many long-range plans that could be inves­
tigated. Some money should be invested in 
assets that would produce either wholly or 
partially tax-free income such as municipal 
bonds and oil royalties subject to 27%% 
depletion. Thought should be given to 
fringe benefits on employment, deferred 
compensation through retirement benefits 
or contracts, and the use of the corporate 
structure.
The planning could not be done in a few 
hours, and even more important, the think­
ing of the taxpayer had to be developed 
along the lines of saving rather than spend­
ing. Recognition of the fact that gross in­
come does not mean cash in hand to the 
recipient is the first step. That portion 
which belongs to the Internal Revenue Bu­
reau is held only as one would hold money 
in trust. It must be fully reported and the 
proper amount remitted. To pay out a por­
tion that rightfully belongs to the man who 
earned it is foolish spending, but to account 
wisely and well for both partners is the 
basis of sound economy, both for the gov­
ernment and the individual.
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